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Brief facts of the case-

Shri Ayazaui Islam, holding Passport No. U I 179297 (hereinafter also

referred to as the Passenger' or the 'Noticee) arrived lrom Dubai to

Ahmedabad on 06.10.2020 in the Spicejet Flight No. SG-176 at SVP

International Airport, Terminal-2, Ahmedabad.On the basis of suspicious

movement of the passenger as well as the input received from Directorate of

Revenue Intelligence [DRI], he was intercepted by the AIU officers, and his

personal search and examination of his baggage was conducted by the AIU

officers, when he was moving out of the Arrival Hall of Terminal 2 of SVPI

Airport after opting for the green channel in the presence of the panchas.

2. He was inquired by Customs authorities whether he u'as having any

dutiable/restricted items to declare before Customs, in response to which he

replied in negative. The Customs authorities asked the passenger to walk

through the Door Frame Metal Detector (DFMD); after removing all metallic

objects from his body/clothes. The passenger readily removed the metallic

objects and thereafter passed through the DFMD. On his passing through the

DFMD, a high beep sound was generated. The passenger was asked whether he

had any metallic substance on his body but the passenger kept denying.

Accordingly, the passenger was asked to pass through the DFMD again. On

passing through the DFMD, again a high beep sound was generated. On

repeated asking, the passenger removed a black coloured pouch from the right

pocket of his pant and kept it on the tray. Now, again the passenger was asked

to pass through the DFMD and this time no beep sound was generated. The

said black pouch was put in the baggage scanning machine installed near the

Green Channel for scanning the same. On scanning the black pouch, some

unusual images were noticed on the screen. On being asked, the passenger

admitted that the pouch contained 6 Gold Bars wrapped in two packets of

brown coloured plastic packets. As such, entire baggage of the passenger,

i.e.,two checked-in trolley bags [one dark brown and one light brown coloured]

and one red coloured backpack bag and one brown coloured trolley bag as

hand bag, was scanned in the Baggage Scanning Machine but nothing

suspicious was noticed. Further, the entire baggage of the passenger was

physically checked and the passenger was also checked with Hand Held Metal

Detector but nothing objectionable was found. On being asked by Customs

authorities, the passenger accepted that he did not want to declare the same to

Customs so that he could clear it illicitly. The Qustoms officer took a
photograph of the articles recovered from the passenger, which is as under: -

Page 2 of 11



I

3. The Government Approved Valuer, Shri Kartikeva Soni, rvas called b,r,thc

Customs authorities for valuation and ascertaining the purity and exact weight

of the recovered six gold bar from the passenger. Shri Kartikey Soni,

Govemment Approved Valuer tested the purity of the recovered six gold bars

and submitted the Valuation Report dated 06. |O.2O2O sraring rhat six gold

bars were gold of 24 Kt having purity 999.0 weighing 699.840 grams and the

value of six gold bars, was Rs. 31,64,746/- (Rupees Thirty One Lakhs Sixty

Four Thousand Seven Hundred and Forty Six only) (Tariff Value) and Rs.

36,56,664/- (Rs. Thirty Six Lakhs Fifty Six Thousand Six Hundred and Sixry

Four Only) [Local Market Value]. The above value was calculated as per the

Notification No. 93l2O2O-Customs (N.T.) dated 30.O9.2O2O and Notification No.

95 I 2O2O-Customs (N.T.) dated 01. 10.2020.

4. Accordingly, the said six gold bars, total weighing 699 .84O grams,

recovered from the said passenger and the packing material i.e. brown coloured

adhesive tape, used for concealing the said gold were seized vide Panchnama

dated 06. 10.2020, under the provisions of Customs Act 1962, on the

reasonable belief that the said gold bars were smuggled into India by the

passenger with an intention to evade payment of Customs duty and

accordingly same were liable for confiscation under Customs Act, 1962 read

with Rules and Regulation made thereunder. The passenger was arrested by

the Customs oflicer as the value of the gold attempted to smuggle in was more

than 20 Lakhs in light of Board's Circulars No39al68/2013-Cus(AS) dated

17.O9.2013 and 28l2Ol5-Cus dated 23.10.2015. The passenger was offered

bail by the competent officer in exercise of power vested under Section 1Oa(3) of

Customs Act,7962 and in light of provisions of Circular No.38/2013-Cus dated

t7.o9.2013.

S.Statement of Shri Ayazaul Islam was recorded on 06. |O.2O2O wherein he,

inter a-lia, stated that

'i
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6, An SCN dated 17.02.2021 was issued to Shri Ayazaul Islam, by the Joint

Commissioner, Customs Ahmedabad as to why :

(i) Six gold bars totally weighing 699.840 grams, having value of Rs.

3L,64,7461- (Rupees Thirty One Lakhs Sixty Four Thousand Seven

Hundred and Fort5r Six only) (Tariff Value) and Rs. 36,56,66al - (Rs.

Thirty Six Lakhs Fifty Six Thousand Six Hundred and Sixty Four Only)

[,ocal Market Valuel, which was recovered from the passenger and

placed under seizure under Panchnama dated 06.10.2020, should not

be confiscated under Section 111(d), 111(i), 111(l), 111(m) of the

Customs Act, 19621'

(i0 The packing material i.e., brown coloured adhesive tape used in
concealing the said gold and placed under seizure vide Panchnama

dated 06. 10.2020, should not be confiscated under Section 118(a) &

1 19 of the Customs Act;

(iii) Penalty should not be imposed on the passenger under Section 112(a)

and 112(b) of the Customs Act, 1962.
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.!. he can speak, write & understand Hindi language; he had studied upto

Sth standard; he had Pan Card bearing No.AISPI9360H. He agreed with

the facts stated in the Panchnama.

* he had travelled by Spicejet Flight No. SG-176 from Dubai to Ahmedabad

on 06. 10.2020.

* he was intercepted by the Customs officers when he, alongwith his two

checked-in trolley bags [one dark brown and one light brown colouredl and

one red coloured backpack bag and one brown coloured trolley bag as

hand baggage, was leaving out of the green channel of the Arrival hall of

the Ahmedabad Airport. Thereafter, he stated that, above mentioned bags

were put through baggage screening machine installed near Belt No. 5,

however no suspicious image was noticed. Thereafter, he was asked to

pass through the DFMD (Door Frame Metal Detector) and six gold bars

were recovered from the pocket of his jeans.

.t he further admitted that the recovered six gold bars belonged to him

which were purchased from Dubai and intentionally not declared the said

gold objects before the Customs Authorities on his arrival at SVPI Airport,

Ahmedabad.

* he admitted that he wanted to clear it illicitly and evade payment of dury.

He also admitted that he was fully aware that clearing gold without

declaring before Customs, with an intent to evade payment of Customs

duty is an offence, under the provisions of Customs Act, 1962 and

Regulations.



DEFENCE REPLY & PERSONAL HEARING:.

7. Shri Ayazaul Islam has not submitted any defence reply to the Show

Cause Notice issued.

8. Shri Ayazaul Islam was granted Personal Hearing ot 09.07.2021,

09.08.2021 and 07.09.2021. Shri Ayazaul Islam appeared for the personal

hearing conducted virtually through video conlerencing on 07 .O9.2021. During

the personal hearing the passenger Iirst stated that the gold carried by him

through the airport belongs to him. Later he stated that it was carried by him

to deliver it to another person for a consideration of Rs. 50,000/-. He further

requested to not to initiate any action against him and the case against him

may be closed.

9. I have carefully gone through the facts of the case, the documents

available on record and oral submission of the passenger made during the

personal hearing.

10. The main issues to be decided in the instant case are:

a whether the six Gold bars of 24 KL recovered and seized from the

passenger having purity of 999.0,totally weighing 699.84O grams valued

at Rs. 3 1 ,64,746/ - (Rupees Thirty One Lakhs Sixty Four Thousand

Seven Hundred and Forty Six only) (Tariff Value) and Rs. 36,56,664l -

(Rs. Thirty Six Lakhs Fifty Six Thousand Six Hundred and Sixtv Four

Only) [Local Market Value] and the packing materials i.e., brown

coloured adhesive tape used to conceal the gold is liable for

confiscation or not.

b. Whether the passenger is liable for personal penalty under Section

112 (a) and (b) of the Customs Act, 1962.

11. Whether the six Gold bars o 24 Kt recoaered and seizedf from the

passenqer havinq purltu of 999.0. totallu uteiohino 699,840 qrams

ha tlno ualue of Rs. 37.64 74 /- lRuoees Thl One Lakhs S lxtu-Fourrtu-

Thousand Seaen Hundred and Fo Six onld lTariff Va lud qnd Rs.

36,56,664/- lRs. Thirtu-Stx Lakhs .Fiftu-Stx Thousand Six Hundred qnd

Slxtu-Fou
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brown coloured heslue taoe used to conceaI the oold is llable for

confiscatlon or not,

l1.l I find that in the instant case the said gold was seized vide Seizure Order

under Panchnama proceedings both dated 06.1O.2020. The seizure was made

under Section 11O of Customs Act, 1962 on the reasonable belief that the said

goods were smuggled into India and liable for confiscation. In the statement

recorded on 06.10.2020 the passenger has admitted that he did not want to

declare the seized gold carried by him to the Customs on his arrival in the SVPI

Airport so that he could clear it illicitly and evade the payment of Customs

duty. It is also on record that the Government approved valuer tested purity of

the recovered six gold bars and submitted the Valuation Report dated

06.10.2020 certifying that the recovered six gold bars are of purity 999.0 (24

Kt) totally weighing 699.840 grams having value ofRs. 31 ,64,7461' (Rupees

Thirty-One Lakhs Sixty-Four Thousand Seven Hundred and Forty-Six only)

(Tariff Value) and Rs. 36,56,6641 - (Rs. Thirty-Six Lakhs Fifty-Six Thousand Six

Hundred and Sixty-Four Only) [Local Market Value].

11.2 I also find that the passenger has neither questioned the manner of

Panchnama proceedings nor controverted the facts as detailed in the

panchnama during the course of recording of his statement. Every procedure is

properly recorded and well documented in the presence of Panchas and the

passenger. The passenger has not retracted any of the facts narrated in his

deposition. The passenger in his statement dated 06. 10.2020 has stated that

the recovered six gold bars belonged to him which was purchased from Dubai

and intentionally not declared the said gold objects before the Customs

Authorities on his arrival at SVPI Airport, Ahmedabad with an intent to clear

them illicitly and evade payment of Customs duty which is an offence under

the Customs Act, 1962 and Regulations. He also stated that he was intending

to sell the gold to the goldsmith in his village. During the Personal Hearing the

passenger submitted that he carried the said gold to deliver it to another

person for a monetary consideration of Rs. 50,000/ -

11.3 I thus find that the recovery of gold from the possession of the passenger

which was concealed and attempted to be removed form the Customs Airport

without declaring it to the Customs with wilful intention to evade the payment

of Customs duty is an act of smuggling and the same is conclusively proved. By

his above act it is proved beyond doubt that the passenger has violated Section

77 of tlne Customs Acr, 1962 read with Regulation 3 of Customs Baggage

Declaration Regulations, 2013. lt is also clear that the gold imported by the

passenger either does not belong to him and was carried and smuggled by him
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to deliver it to some other person for a monetary consideration or it was

purchased by him from abroad and improperly imported (smuggled) into India

by concealing it on his person for selling it in the domestic market for

commercial considerations. In both ways the improperly imported (smuggled)

gold by the passenger cannot be treated as bonafide household goods or

personal effects and thus the passenger has contravened Para 2.26 of t]rle

Foreign Trade Policy 2ol5-2o and section 11(1) of the Foreign Trade

(Development and Regulation) Act,1992 read with Section 3(2) and 3(3) of the

Foreign Trade (Development and Regulation) Act, 1992 further read in

conjunction with Section I 1(3) of customs Act, 1962 and the relevant

provisions of Baggage Rules, 20 16, Customs Baggage Declaration Regulations,

2013 and Notification No.50/2017-Customs dated 30.06.2017 as amended.

11.4 On the basis of above discussions, I t'ind that the six gold bars recovered

from the passenger of 999.0 purity (24Kt) totally weighing 699.840 grams is

liable for confiscation, under the provisions of Section 111(d)' (i),(l) and (m) of

the customs Act 1962 read in conjunction with section 11(3) of the customs

Act 1962.

11.5 The Hon'ble Supreme Court in the case of Om Prakash Bhatia reported at

2OO3 (155) ELT 429 (SC) has held that if importation and exportation of goods

are subject to certain prescribed conditions, which are to be fulfilled before or

after clearance of goods, goods would fall within the ambit o['prohibited goods'

if such conditions are not fulfilled. ln the instant case, the gold recovered from

the passenger were concealed on his person and was attempted to be removed

from the Customs Airport without declaring it to the Customs by opting for

green channel clearance. The passenger is neither eligible to import gold nor

the improperly imported gold is of bonafide nature. Hence the said gold falls

within the ambit of prohibited goods. Hence, I am of the view that the gold

recovered from the passenger is liable for absolute confiscation. The passenger

in his statement dated 06.10.2020 stated that the recovered six gold bars

found concealed in the pocket of his pants were not declared to the Customs as

he wants to remove it illicitly from the Airport and evade payment of Customs

Duty and he was also aware that such an act is a punishable oflence under

Customs Act, 1962.Hence, I am not inclined to use my discretion to give an

option to the passenger to redeem the gold on payment of redemption fine, as

envisaged under Section 125 of the Act.

11.6 Purther I find that in a recent case decided by the Honble High Court of

Madras reported at 2016-TIOL-1664-HC-MAD-CUS in respect of Malabar

Diamond Gatlery Pvt Ltd, the Court while holding gold jewellery as prohibited
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goods under Section 2(33) of the Customs Act, 1962 had recorded that

"restriction" also means prohibition. In Para 89 of the order it was recorded as

under ;

89. While ansidering a prayer for prouisional release, pending

adjudication, whether all the aboue can whollg be ignored bg the

au*Loities, enjoined with a duty, to enforce the statutory prouisions,

rules and notifications, in letter and spiit, in consonance with the

objects and intention of tLLe Legislature, imposing

prohibitions/ resfnclions under the Customs Act, 1962 or under ang

otler law, for the time being in force, we qre of the uieut that all the

authoities are bound to follow the same, uthereuer, prohibition or

restriction is imposed, and when the uord, "restiction", also means

prohibition, as lwld bg hp Hon'ble Apex Court in Om Prakash

Bhatia's case (cited supra).

11.7 TheHonble High Court of Madras in the matter of COMMISSIONER OF

CUSTOMS (AIR), CHENNAI-I Versus P. SINNASAMY 2016 (344) E.L.T.

1154 (Mad.) held-

Tibunal had arrogated pouers of adjudicating authoitg by directing

outhoritA to release gold bg exercising option in fauour of respondent -

Tlibunal had ouerlooked categoical ftnding of adjudicating authoritA that
respondent had deliberatelA attempted to smuggle 2548.3 grams of gold, by

concealing and without declaration of Customs for monetary consideration -

Adjudicating authoitg had giuen reasons for confrscation of gold while

allowing redemption of other goods on paVment of fine - Discretion exercised

by authoity to deny release, is in accordance with law - Interference by

Tibunal is against law and unjustifred -

Redemption fine - Option - Confiscation of smuggled gold - Redemption

cannot be allowed, as a matter of right - Discretion conferred on adjudicating

autLnity to decide - Not open to Tibunal fo issue ang positiue directions to

adjudicating authoritg to exercise option in favour of redemption.

11.8 In 2Ol9 (370l. E.L.'|. 1743 (G.O.l.),before the Government Of India,

Ministry Of Finance, [Department of Revenue - Revisionary Authority]; Ms.

Mallika Arya, Additional Secretary in Abdul Kalam Ammangod Kunhamu vide

Order No. 17 l2Ol9-Cus., dated 7-lO-2O19 in F. No. 375/O6|B/2O17-RA

stated that it is observed that C.B.l. & C. had issued instruction vide Letrer F.

No.49515192-Cus. VI, dated 10-5-1993 wherein it has been instructed that
"in respect of gold seized for non-declaration, no option to redeem the same
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11.9 Given the facts of the present case and the judgements and rulings cited

above, the said improperly imported (smuggled) gold by the passenger packed

in brown adhesive tape and ingeniously concealed on his person without

declaring it to the Customs is therefore liable to be confiscated absolutely. I

therefore hold in unequivocal terms that the six gold bars recovered and

seized from the passenger having puritv 999.0 (24 Kt) totally $'eighing

699.840 Grams, is liable for absolute confiscation under Section 11i(d), (i), (l)

& (m) of the Act.

Further, I also hold that the packing material i.e., the brown adhesive

tape used by the passenger to conceal the recovered and seized gold on his

person (inside the pocket of his pants) which was attempted to be smuggled

into India in contravention of the provisions of Customs Act, 1962 and the

Rules and Regulations made thereunder is also iiable lor absolute

confiscation under the provisions ol Section 118 (a) and Section 119 of the

Customs Act, 1962.

12. Whether the noer ls llable for personal penaltu under Sectlon

12.1 I also find that the passenger had involved himself and abetted the act of

smuggling the said six gold bars of purity 999.0 (24 Ktl totally weighing,

699.840 Grams having value of Rs. 31,64,746/- (Rupees Thirty-One Lakhs

Sixty-Four Thousand Seven Hundred and Forty-Six only) (Tariff Value) and Rs.

36,56,664/- (Rs. Thirty-Six Lakhs Fifty-Six Thousand Six Hundred and Sixry-

Four Only) [Local Market Value]. He has agreed and admitted in the statement

recorded that he travelled with the said gold wrapped with brown adhesive tape

and concealed in the pocket of his pants from Dubai to Ahmedabad. Despite

his knowledge and belief that the concealed gold carried by him without

declaring to the Customs is an offence under the provisions of the Customs Act

1962 and the Regulations made under it, the Passenger attempted to smuggle

the said gold with the willful intention to evade the payment of Customs duty.

The passenger in his statement dated 06. 10.2020 admitted that he had

purchased the recovered six gold bars from Dubai lor selling it. Later, during

the personal hearing the passenger submitted that the said gold was carried by

him to deliver to another person for a consideration of Rs. 50,000/-. Thus, it is

clear that the passenger has concerned himself with carrying, removing,
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I

keeping, concealing and dealing with the smuggled gold which he knows very

well and has reason to believe that the same are liable for confiscation under
Section 111 of the Customs Act, 1962. Therefore, I find that the passenger is

liable for penalty under Section 112{a) and, (b) of the Customs Act, 1962 and I

hold accordingly.

21. Accordingly, I pass the following Order.

I order absolute confiscation of the said six gold bars of purity 999.0 (24

Kt) totally weighing 699.840 grams, having value of Rs. 31,64,7461-

(Rupee$ Thirty One Lakhs Sixty Four Thousand Seven Hundred and

Forty Six only) (Tariff Value) and Rs. 36,56,664l- (Rs. Thirty Six Lakhs

Fifty Six Thousand Six Hundred and Sixty Four Only) [Local Market

Value],which was recovered and seized from the passenger vide seizure

order under Panchnama proceedings both dated 06.10.2020 under the

provisions of Section 111(d), (i), (l) and (m) of the Customs Act 1962;

ll. I order absolute conliscation of the seized packing material i.e., the

brown-coloured adhesive tape used to conceai the gold bars under

Seizure Order and Panchnama both datedo6 .lO .2O2O , under Sections

118(a) & 119 of the Customs Act;

lll I impose a penalty of Rs.9,00,000/- (Rupees Nine Lakhs only ) on Shri

Ayazatl Islam under the provisions of Sections 1 12(i) oi the Customs Act,

t962.

o5 I o. 2-\
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BY SPEED POST A.D.

To,
REC

Shri Ayazaul Islam,
S/o Shri Riyazul Islam,
H.No. 67, ChakNo.22l2,
Mohalla Bhabbalpuri, PO- Tanda,
Rampur, Uttar Pradesh 244 925.

STOMS( ), A'BAD'

ATE:
IGN.:

Date : 05.10.2021
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(Abilash K. Sreenivasanf
Additional Commissioner,

Customs, Ahmedabad.
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Copy to:
. The Commissioner, Customs, Ahmedabad.

. The Deputy Commissioner, Customs' RRA, Ahmedabad'

o The Deputy Commissioner, Customs(Alu), SVPIA, Customs, Ahmedtrbad

. The Deputy Commissioner, Customs, Recovery Cell, AhmedaUaa --trr 
411r,l

. The Deputy Commissioner, Customs, Legal Prosecution, Ahmedabad'

o The system In-charge, customs, Ahmedabad for upload on the official

website i.e.ht tp:/l www.ahmedabadcustoms. gov.ln

The Guard Filea
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